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DETAILED ACTION 

1. This office action is in response to the amendment of August 13, 2008. In 
making the below rejections and/or objections the examiner has considered and 
addressed each of the applicant's arguments. 

2. The examiner acknowledges the amendments to claims 1,2, 11, 17, 18, and 20. 
The examiner notes that claims 13 and 15 have been canceled. 

3. Claim 1 objected to because of the following informalities: the recitation of 
"space though an inlet" in lines 7 and 8 will be considered to be — space through an 
inlet— for the purposes of the office action on the merits. Appropriate correction is 
required. 

Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claims 1-12, 14, and 16 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

6. Claim 1 recites the limitation "the vibration generating means" in line 13. As best 
understood by the examiner and for the purposes of the office action on the merits that 
follows "the vibration generating means" will be considered to be — vibration generating 
mechanism — as this element was introduced proceeding the cited recitation in claim 1 . 
There is insufficient antecedent basis for this limitation in the claim. 
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Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

9. Claims 1,2, 6-9, 1 1 , 12, 14, 16, 17, and 20 rejected under 35 U.S.C. 103(a) as 
being unpatentable over Lishanski et al. US 6,428,289 in view of Nottingham et al. US 
5,716,007. Lisahski teaches all the limitations as claimed for a vibratory pump 
including: [claims 1, 17 (in part), and 20 (in total)] a rigid (unitary - with reference for 
claim 17) housing (as defined by elements 20, 30, 40, 160, 180, and 190) a vibration 
generating mechanism (80, 90, 100, 120, and 140) disposed within the housing (within 
element 20 of housing defined by 20, 30, and 180), a rigid pumping chamber 40 
disposed within the housing (20, 30, 40, 180, 190) adjacent the vibration generating 
mechanism (80, 90, 100, 120, and 140) and defining an enclosed interior space 200, 
the rigid pumping chamber 40 including a fluid for claim 17) to move in direct 
correspondence to the oscillation of the vibration generating mechanism (80, 90, 100, 
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120, and 140) and positioned within the pumping chamber 40 at the opposite end, the 
opposite end (160 of 130) selectively and directly engageable with the fluid outlet (via 
200 of 200, 210, 220, 230, 240, 250, and 255) during operation of the vibration 
generating mechanism (80, 90, 100, 120, and 140)— (and the opposite end (160 of 130) 
extending at least partially through and selectively engageable with the fluid outlet (200, 
210, 220, 230, 240, 250, and 255) during operation of the vibration generating 
mechanism (80, 90, 100, 120, and 140) as the crown of element 150 comes into 
abutment with element 250 and partially extends into element 200- with reference for 
claim 17); [claims 2 and 17 in part] an enclosed outlet chamber 220 defining an 
enclosed inner space and having an inner end ( as defined by element 250) positioned 
within the pumping chamber 40 and including a central opening 200, and an outer end 
230 extending outwardly from the enclosed interior space 220 extending from the 
pumping chamber 40; [claim 6] an inner end ( as defined by element 250) includes a 
resilient diaphragm 250 positioned over the central opening 200, the diaphragm 250 
including a central aperture 260; [claim 7] a rod 130 includes a plate 150, as defined by 
the flat surface of element 150 facing element 30, opposite the vibration generating 
mechanism (80, 90, 100, 120, and 140) that is engageable with the central opening 160; 
[claim 8] a plate 150 is positioned with the outlet end, as a portion of the crown of plate 
element 150 extends through 250 and into element 200 ; [claim 9] a plate 150 includes 
a central portion (as at least a portion of the crown of the semicircular plate 1 50 will fit 
into element 260) in having a diameter less than the diameter of the central opening 260 
and an outer portion (outer portion of the semicircular plate formed by element 150 near 
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its edges) having a diameter greater than the diameter of the central opening 260; 
[claim 16] and wherein the vibration generating mechanism (80, 90, 100, 120, and 140) 
includes a switch (as defined by elements 50, 60, 70) extending through the housing 
(80, 30, 40, 180, 190), as aperture element 75 enables elements 50, 60, and 70 to be in 
electrical communication with element 140). 

Lishanski does not teach the following limitations that are taught by Nottingham 
for a pump including: [claims 1, 17, and 20] a fluid inlet 76 extending through a housing 
32, the one fluid inlet 76 communicating with an interior space (as defined by element 
40) though an inlet opening 78 in the pumping chamber 40 and extending outwardly 
from the pumping chamber 40, as shown in figure 4, the at least one fluid inlet 76 
adapted to be inserted into a fluid, as held within element 18 of element 16, to be 
pumped to draw the fluid into the pumping chamber 40 within the housing 32; [claim 
11] the at least one fluid inlet 76 is formed as at least one inlet tube 80 that extends 
outwardly from the pumping chamber 40, as shown in figure 4; [claim 12] one inlet tube 
80 is formed from a generally resilient material (plastic tube of element 76); [claim 14] a 
housing 32 includes an engagement member 54 disposed on the housing 32 that is 
engageable with a fluid-holding container 16. A combination of Lishanski and 
Nottingham would provide a fluid inlet that extends from housing (as defined by 
elements 20, 30, 40, 1 60, 1 80, and 1 90) forming a pump chamber 40 as taught by 
Lishanski into a housing 16 that provides a fluid reservoir mounted on to a pumping 
assembly, as taught by Nottingham with elements 16 and 12 respectively. It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
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made to modify a vibratory pump, as taught by Lishanski, to have a fluid inlet extending 
from a pump chamber into a fluid reservoir, as taught by Lishanski, in order to provide a 
fluid inlet that extends into a fluid container mounted to a pump assembly that can be 
easily removed so that another container with a possibly different fluid can be attached 
and thereby pumped the pumping assembly (Nottingham - col. 1 II. 51-67). 
10. Claims 3-5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lishanski et al. US 6,428,289 in view of Nottingham et al. US 5,716,007. A combination 
of Lishanski and Nottingham teaches the limitations as discussed including (with 
reference to Lishanski: [claim 4] a plate 150 opposite the vibration generating 
mechanism (90, 90, 100, 110, 120, and 140) that is matable with the central opening; 
[claim 5] and a plate 150, as defined by the flat surface of element 150 facing element 
30, is formed of a resilient material (Lishanski - col. 1 II. 66 - col. 2 II. 2). A combination 
of the references fails to teach [claim 3] a central opening of an inner end of an outlet 
chamber positioned within the enclosed interior space within a pumping chamber having 
a conical surface. It would have been obvious to one having ordinary skill in the art at 
the time the invention as made to modify a central opening for an outlet chamber, as 
taught by Lishanski, from normal aperture with a flat circumference forming an inner 
wall to a conical surface. Such modification would be an immaterial change in shape of 
an opening to an outlet chamber. A change in form or shape is generally recognized 
as being within the level of ordinary skill in the art, absent any showing of unexpected 
results. In re Dailey et al., 149 USPQ 47. A Change in aesthetic (ornamental) design 
generally will not support patentability. In re Seid, 73 USPQ 431 . 
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1 1 . Claim 1 8-1 9 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Lishanski et al. US 6,428,289 in view of Nottingham et al. US 5,716,007, as applied to 
claim 17 above, and further in view of Silvenis et al. US 5,150,841 . A combination of 
the references teaches all the limitations as claimed but does not teach the following 
limitations that are taught by Silvenis for a pump including: [claim 18] an inner end of 
an outlet chamber 39 includes a resilient gasket 207 positioned over an opening 215, 
the gasket 207 including a central aperture, so as to accommodate element 205, 
through which a plunger 209 completely extends; [claim 19] and plunger 209 includes a 
plate, as defined by the portion of element 209 above element 207, opposite a vibration 
generating mechanism 37 that is matable with a central aperture, so as to 
accommodate element 205, in the resilient gasket 207. It would have been obvious to 
one having ordinary skill in the art at the time the invention was made to provide a 
vibratory pump, as taught by Lishanski, modified to have inlet extending from a pumping 
chamber into a fluid reservoir, as taught by Nottingham, further modified to have a 
plunger engaged with a central aperture, as taught by Silvenis, in order to enable a 
pump to operate at pump at low pressure levels while at a low power level (Silvenis - 
col. 1 II. 65-67). 

Allowable Subject Matter 

12. Claim 10 is objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 
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Response to Arguments 

13. Applicant's arguments with respect to claims 1-20 have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

14. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LEONARD J. WEINSTEIN whose telephone number is 
(571 )272-9961 . The examiner can normally be reached on Monday - Thursday 7:00 - 
5:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Devon Kramer can be reached on (571) 272-71 18. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Devon C Kramer/ 

Supervisory Patent Examiner, Art 

Unit 3746 

/Leonard J Weinstein/ 
Examiner, Art Unit 3746 



